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Dear Sir:

Opinion Nc. 0-2872

Re: hether a judgment of convictiocn
‘may ba ocollaterally attacked in
the mannar and under the circun-
‘stancas described.

Your lettei of Nowember 5, 1940, directed to this
Dapartment reads 1n part as rollows:

»C. A Briggs, an inmate of the Texas Feniten-
tiary, bas. filed application for his relsass from
prison upon a writ of habeas corpus, alleging that
the - Judgment and sentenoe of conviction is void bdy
reason of the fact that at the time he was convicted
he had deen previously adjudged insane, and that said
Judgment had not been set aaide,

"as I understand the case Briggs was adjudged
insane in the Ccunty Court of Harris Cocunty, Texas,
about 1921, which judgment had not been set aside in
any manner at the time c¢f his trial in 1927, which .
rasulted in hls incarceration in the Penlitentlary,and

being the Jjudgment zpd sentence inveolved in thils ccon-
teast,

IMST ACEIRTANT
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"The c¢ase wherein Briggs was convicted and 1s
now serving time 1s reported in 2 3, W. (24) 238.

*] have a certified copy of the charge of the
Couart that was given in that ocase and no issue of
insanity was submitted to the jury, it evidently not
having been raised in the triel of this case,"

Relating to these facts, you request our opinion
upon the question stated by yocu as follows:

"The legal principal involved in this ocase is
whether or not a person who haas been convicted of in-
sanity, and said conviotion not set aside, who after-
wards commits a oriminal offense and is8 trled on said
criminal offense and convioted, and not haviag raised
the igsue of insanity in his main trial, can after his
imprisonment be released upon a writ of habeas corpus,
alleging that the Jjudgment and convioction is vold, by
reason of the fact that he was legally 1nsane at the
time of his conviction.”

Prom your letter and the report of the case of Briggs
v. State in 2, S. W. {24) at page 238, we construe the facts
to present simply the gquestion of a collateral attack, by a
habeas corpus proceeding, upon a Jjudgment of conviction, grounded
upon the propesitiocn that in virtue of an unvacated Judgment of
insanity against the defendant many years before, his later
convioction of a criminal offense is void, notwithstanding the
fallure of the accussed to interpose the defense of insanity
and to establish the judgment of lnsanity upon the trial of
the oriminal case,

The habeas corpus application described in your
letter is not, of course, one seeking to eatablish the present
insanity of Briggs, in other words, insanity after convietion,
a8 contemplated by Article 921, et seq., of the Code of Crim-
insl Procedure,

The preoise question which your letter presents ls
an original one in Texas insofar as our careful investigation

has revealed,

Article 34 of the Fenal Code of Texas nrovides:
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"No act done in a state of insenity can be
punished as an offense. No person who becomes in-
sane alter he committed an offense shall be tried
for the same while in such condition, No person
who becomes ingane af'ter he 1s found guilty shall
be punished while in such sondition,”

This atatute simply means that inseanity at the time
of the commission of a ocrime 18 a defense thereto, that in-
sanity at the time of the trial shall preclude a trial of the
ocriminal offense while the acoused is in sunch condition, and
that insanity after conviction shall preclude punishment there-
for while the condition continues,

Zvidence of the first, as a defense to the criminal
charge, may be introduced under the plea of "not gullty~.
Article 521, Code of Criminal Procedurse.

The second authorizes and contemplates, upon timely
request therefor, that the acoused is entitled to and should
be given a separate hearing on the gquestion of his insanity prior
tc his trial upon the criminal charge., Rice v, State, 120 3. W.
{24) 588, and oases cited,

The third may be tsken advantage of after conviction
of a oriminal offense under the procsdure outlined in Article
921, et seq., of the Code of Criminal Procedure. EX parte
Millikin, 299 S. W. 433; Escue v. State, 227 3., W. 483.

Nelither of the foregolng was or is being avalled of
by Briggs. His prior adjudication of insanity was not shown
in his trial for robbery and no evidence of ingsanity presumably
wes introduced in the trial. He was represented by counsel in
the trial court and on the appeal of his case wherein certain
questions in no sense 1nvolving his alleged insanity were de-
cided adversely to him by the Court of Criminal Appeals of
Texas.

Presumably, also, he made no request for a prior hear-
ing upon his sanity befora his trial upon the robbery chargs.

He does not at thils time in hls application for re-
leage upon a writ of habeas corpus claim that he is now insane.

It is recognized, of course, that the presumpticn of
sanity which the accused must overcome in a criminal case caases
to exist and there arises e presumption of insanity which the
State must overcoms upon the showing by the accused of a prior
and unvacated judgment of insanity against him,
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"In Texas the rule 1s that, whare insanity has been
once shown to exist as by judgment of THe court, fﬁg presump-
tion Is that insanlty continues ana the burden of proof 1s
upon the State to show otherwlse, and the Jjury must be so in-
Tormed." Morse v, State, 1852 3. W, 927, 928; Huat v. .3tate,
26 5, V. 2086; Yantis v, State, 255 S, W. 180; Davidson v.
State, 4 S. ¥, (24) 74; Kizer v, State, 92 S. W. (24) 439;
?ou?g v. 3tate, 46 3, W, (24) 991; Glover v, State, 69 S, W,

2d) 136.

Doee this mean, howsever, that ths insanity of the
accused need not bve interposed by him upon his trial, such
defenss not esteblished, a prior judgment of insenity not ine
troduced in evidence, and, nonetheless, a Judgment of convic~
tion rendered against him in such case would be void because
at some time in the past the defendant had been adjudged in-
pane? We think not.

In Emerson v, State, 59 S. VW, (2d) 117, there was
before the Appellate Court a bill complalning of, generally,
the fact that the appellant was not mentally or physically
able to defend himself properly, and of a refusal to continue
the case for such reason. /fter pointing out facts warranting
the trial court in refusing the continusnce, the court said:

ngxamining the court's charge in connection with
the other parts of the record, we rind nothing to lead
us to conclude that upon the trial of this case any
plee of insanity was interposed. Under the merciful
provisions of our statutes, one cannot bs tried while
in a condition of insanity, but in order to avall him-
self of any supposed erycr in nutting him on trial
while In such condition, there would have to bhe a8 plea
Tnterposed upon which an lssue might be jormed and a
Jury decision had." (¥mphaels ocurs)

Ex Parte McoKenzle, 28 3. W. (24) 133, involved an
original application for a writ of haveas corpus based on an af-
tidaevit stating that the apolicant wes insane at the time of
his trial and conviction of murder, The court in questioning 1its
authority over the trial court inm such matters, declared:

"It 1is more than juestionable as tc whether we
have any authority over any trial court in such mat-
ters., From the recond on flle in this court it is
plain thet applicant wvas ably defended when upon trial
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for murder, The situation revealed by =said record
indicates activity and participaticn in the trial by
epplicant himself, Sald trial was exhaustive, If
there had been any evidence of insanity, or desire to
Interpose auch plea, 1t appears to us same shoulid
fhave been advanced at that time," |Lmphaslis ours)

In Young v. State, 46 S. W. (24) 991, 995, ths
gcourt sald:

nComplaint is made of the fact that the issue
of insanity at the time of the trial was not submitted
to the jury or passed on in any manner., We find noth-
ing in the record in any way ralsing sush issue, either
during the trlal or antecedent thereto; the latter be-
ing ordinarily the proper time to have instituted such
inquiry, if a decision of same be desired, As far as
we Know, appellant wag represented by attorneys of hls
own chooaing, and we are impressed with a bslief that,
had affidavit been made prior to this trial setting up
present insanity, or evidence presented suggestiling in-
sanity at the time of trial, a jury would have bsesen
impanslied for the determination of that issus, Ramirez
v. State, 92 Tex, Cr,., X. 38, 241 S. W. 1020. Failing
to pursue this course, we do not believe the trial
court called upon to submlt the issue of present in-
sanity here, and certainly he was not called on, as
said in Soderman v, Ztate, 97 Tex., Cr. P., 30, 280
S. W. 607, upon his own initiative to stop this trial
after it had begun and begin and conduct another, . . ."

In Scderman v, State, 2360 S. W. 807, 611, it was
held:

*buring the trial one of the witnesses for the
appellant expressed the opinion that the appellant was
insene at the time. After verdict, for the first time,
appellant, in hls motion for a new trial, complains
of the fallure of the court to call another jury and
have the issue of pregsent insanity tried preliminary
to submitting the issue of appellant's guilt to the jury.
TIf demand for a saeparatae trial upon the lssua of present
insanity had been msde in a timaly manner, doubtless the
trial court would have accorded the privilege., The
right of the trial court upon hls own 1nitlative, arter
the jury had been impanelsd and charged with the deliver-
ance of the aprellant, to stop the triel and begln
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another would be opsn to serious question., The
statutes do not say in terms that the issue of
present insanlty shall be first tried. This ocourt
has held, however, that where the demand 1is made
before the trial begine it should be first tried

Tor the obvious reason that one who is insene might
not be in a position to properly conduct his trial
upen the iasue of guilt or innocence. AaArticle 39, P.
C.; Ramirez v, State, 92 Tex, Cr, R, 38, 241 5. V.
1021, Where, as in thia case, present insanity is
not intimated in advance by the attormeys comducting
the triel, or is nct at that time =mpparent to the
court, the fallure of the court to impanel a jury to
determine that issue preliminary to the trial for
the offense with which the accused was charged cannot
be successfully urged after verdict,"

¥hile these cases relate specifically to the question
of the insanity of an accused person at the time of his trial
upon the criminal charge end his right to a separate sanity
hearing, the principle which they declare is that an accused
person must assert any right arising from his alleged insenity
at the proper time. Insenity iz not a permanent condition under
the law, Notwithstanding a person's adjudicated insanity at a
prior time, the continusnce of the condltion and its existence
at the time of the commission of an offense, or at the time of
trial thereupon, does not follow as a matter of law ~=- 8 pre-
sumption of insanity arises and the burden of proof changes
upon the showing of a& prior and unvacsted Judgment of insanity.

It was seld in RKizer v, State, supra, that "in orim-
inal cases where there is in evidence a valld judgment of in-
sanity against the accused at the Tt lme of the commission of
the offense charged, the State must prove beyond a reasonable
doubt that at such time the acoused was sane and the shifting
of the burden of proof in the lnstant case from the State to
the defendant may have been a matter of vital importance to
him."* (Emphasis ours)

And again in this case on motion for re-hearing, it
was sald:

"This case was approved sand followed in Davidson
v. State, 109 Tex, Cr. R. 251, 4 5. W. (24) 74, in
which both in the original opinion and in the opinicn
on rTe-hearing we stressed the proposition that when
the proof showed that at some time prior to the com-
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mission of the offense on trial the accused had
been adjudged insane, and such Jjudgment had never
been set aside or vacated, that the burden of proof
shifted to the State, and 1t became the duty of the
trial court to instruot the jury that 1ln suoh case
the defendant was presumed to be inzsane until the
States showed beyond a reasonable doubt to the con-
trary.” {Emphasis ours)

Zach of the foregoing casesa, it seems, recognize the
proposition that it 13 incumbent upon the accused to satablish
the existence of a prior unvacated judgment of insanity beforse
and wheraby he may take advantage thereof,

It may therefore be sald that the defense cf insanity
at the time of the ocommission of an offense, and it is but a
defense to the charge, is one which must be asserted by the
defendant upon his trial, If he has never becen adjudged insane,
he must show by a prepondersrcce of the evidence that he was in-
sane at the time, If he has been adjudged insans and such judg-
ment hasg not been set aside or vacated, the accused may, by
establishing this judgment before the court, secure to himself
the advantage of the presumption of insanity which the State
must overcome., In either event, however, the defendant nust
interpose his plea of insanity in the required manner; there
is no intimation in the reported cases that he may absolutely
fall to do so and subseguently raise thes 1ssue in a collateral
attack upon the judgment of conviction.

Moreover, a Jjudgment of conviction is res adjudicata
of the issues necessarily comprehended in the trial and convic-
tion of & person for violating the criminal laws. One of these
issues is that of the sanity of the defendant for the obvious
reason that the law declares that cne who was insane at the
time of the commission of an act, otherwise a criminal offense,
may not be punished thersfor.

This was clearly stated by the Supreme Court of Mis-
sigsippl in Kitchell v, State, 179 lilss, 814, 176 Zo. 743, 121
A. L. R. 258, as follows: ’

"It has long been a setiled principle of the com=-
mon law that a judgment of a court of superior juris-
diectiocn is conclusive by way of res adjudicata of all
those issues involved in the record of the original
trial, and which, being so involved, might have been
thaerein litigated. Hardy v. C'Pry, 102 Hiss. 197, 214,
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S9 So, 73, 4ind especlally 1s thls true when as to

a particulsr issue 1t was necessary for the cocurt

and jury to have decided that issue in order to
warrant the vardict and Judgment vhich were rendered.
In order to warrant the rendition of a verdict and
Judgment fof crime it 18 necessary that the judgment
shall comprehend the issue that the accused, both at
the time of the commisslon of the offense and at ths
time of trial, weas of sufficlent mental soundness to
be held to e¢riminal accountability and to be subject
to a trial therefor, with the result that when a ver-
dlct of guilt and a Judgment of condemnation have heen
returned and. entered, that actlon is res adjudicata of
both the issues mentioned."

The elementary principle, embodied in Article 34 of
the Penal Code, that an insane person may not bde put to trial
for hils 1life or liberty on a criminal charge if he is at the
time ingane, or be punished for an acst if he was insane =t the
time of its commissicn, iz not viclated in holding that it is
incumbent on the accused to assert such defense upon his trisal,
As befors pointed out, the plea of "not guillty"™ authorizes the
Introduction of evidence by the defendant on the -uestion of
his insanity. If he does not avall himself of such defense by
making the requisite proof thereof, he may not subsequently,
in a colliatersl proceeding, succsasfully attack the Jjudgment
of conviction against him on the basis of his alleged insanity
at the time cf the trial or the commlssion of the offense,

A moment's reflection will reveal the neocessity and
propriety of this rule, Yere 1t ctherwise, a defendant could
forego the defense of Insanity in the trial of the criminsl
charge, take hls chances upon a successful defense in other
particulars, and, if unsuccessful, thereafter in a collateral
proceedlng attack the judgment cf conviction as vold because
of the exlstence ¢f extraneous Tacts.

Furthermore, if an outstanding judgment of insanity
agalnst the accused would render a Jjudgment of conviction voigd,
although not established in cvidence, the rule of the prssump-
tion of sanity of the defendant would, in effsact, be abrogated.
The State would be compelled in svery case, as a matter of pre-
caution, to establish the sanity of the delfendant beyond a
reasonable dcubt lest there be in eristence somewhere an unva-
cated Judgment of insanlty of which it had no knowledge and,
as a practical nmatter, 1n the sxercigse of diligence cculd not
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heve nad knowledge,

Finally, w: rote the caze <f ¥yers V. Halligan,
244 ¥ed., 420, L. A. A. 18188, p. 80, by tre Ninth Circuit
Court, whicn nolds that habeaa corpus 1s not a3 proper remady
to securs the release of = person convicted of a orine while
at large ={t-r +is escape fros an insane asyluza, but that
the r-medy, if any, 4is by appeal. The applicatica of the
principls thus aetlared Lo the casze befors us apprears in the
following guotation from the orinica of the court:

“Hs tharefore was in 2 positicn to interpose

the defencze cf lnsanity in the luter cace ss well,

or the delanse, if {1+ smounted to ruch, that he was

an ezeaped insane perscn, ana 17 "e naglectad zo 40

#0 4t was a matter oY nls cwn choecalng. That court
wvas compatant to try u4ll ilere muattersg, and if 1t
crxad touchipng the camz, tha fauitiﬁner'c remedy wAS
by appeal itherefsru:, ang oot by .rit or "abeas Corpus.
That he zisht hwve been inaune at tha uimﬂ of the cone
mloplcen of the flfonvea with which he was charxged,

ST nt sems time had been cdjudged inssne and Bad ese
saped from his place < gonlinenent without a roegular
dlacharge, Iforda no resa:en why the cocurt was without
Jurtsdiotica tz try him on the laebsr ¢hargeu., Insane
peracns are brought iate ccurt svery day, and thelr
cases are humanely and prbnerly disposed of without
resort Lo habssn COIpU8. « o »

ﬂdvarting to the uesticn at hanéd, it ls, therefore,
the opinicn of this Cepartment that Lthe juagmoﬁt of the Dig-
trict uUo:rt of X1 rase County convieting Uriegs of robbery
and sspessing his punistment theraicr, shioﬁ was alfirmed by
the Court of Criminal .cpeals of 7exas, is nct vold in virtue,
cnly, of a prior unvacated *u&gmant o»f insanity arpsinst briggs
which was not before the couvt in the trizl of ths criminsl
case, - oscordingly, it ls our opinicn thot the daascribed ap-
plicaticn of C. ... Zrizgs Twr wlc ralanpe from srison upon a
#rit of 4abeas corpusg, Tiled In the Diatrict Jourt of Jalxer
County, Texas, should be refuged,

& oxpreas Ko opinicn upon <re sevli-n of Lhe District
Judze of “alker Cocunty In nat neking the arit retus nabla 0
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the Distriot Gourt cof 71 Tasoc Ccunty where 2ricgs was in-
di{cted and tried, Jee X farte Patteracn, 141 ., . {24)
219,328,

Ycurs vary truly

ATTCHRNEY GINERAL (F TELLS

oy
: Zo0llle C. Steakley
Asglstant
TCUI BBB
. YFROVEDNOV 15, 1940
LTTOLTEY GRENERAL 2F viXag



